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Feminist Legal Clinic Inc. is a community legal service based in Sydney, NSW and 
focused on advancing the sex-based rights of women and girls.  Feminist Legal Clinic 
is an organisation in Special Consultative Status with the Economic and Social Council 
(ECOSOC) since 2023. 
 
Part A - General human rights framework and implementation 
 
We are concerned that the ICCPR has been inappropriately implemented by the 
Australian Government in passing the now notorious 2013 amendments to the Sex 
Discrimination Act 19841 which added 'gender identity' as a protected attribute and 
removed the definitions of ‘man’ and ‘woman’, effectively dismantling women’s sex-
based rights. 
 
The attempted erasure of women as a category defined by biological and 
reproductive realities is having devastating human rights consequences across all 
Australian jurisdictions and in many contexts. Minimising the unique attachment 
between a mother and infant is facilitating the forced removal of children in the 
Family Court and is supporting the creation of motherless families through 
surrogacy. Gender identity ideology is also being used to justify medical 
experimentation on, and sterilisation of, young and vulnerable people. 
 
Part B - Specific information on the implementation 

 
Constitutional and legal frameworks 
 
Article 2 of the ICCPR extends its protections ‘without distinction of any kind, such as 
race, colour, sex, language, religion, political or other opinion, national or social 
origin, property, birth or other status (emphasis added).’ The ICCPR repeats this list 
in the prohibition on discrimination articulated in Article 26. 
                                                
1https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r
5026 
 



 

Liability limited by a scheme approved under Professional Standards Legislation 

2 
 
Unfortunately, the undefined 'other status' category was relied upon to extend 
protections under the Sex Discrimination Act 1984 (‘SDA’) to 'gender identity' - a 
socially constructed attribute that not only defies clear definition but also has the 
quality of undermining existing sex-based rights and protections for women.  

 
This has become more apparent to the public following the recent appeal decision of 
the Full Court of the Federal Court in Giggle for Girls Pty Ltd v Tickle [2026] FCAFC 64. 
In this case it was determined that a male identifying as a transgender woman was 
to be regarded as falling within a protected category of women and could not 
therefore be excluded from any space or service set aside to ensure the safety of 
females from sexual harassment. 

 
National human rights institutions  

 
This travesty of justice has been facilitated by the Australian Human Rights 
Commission (AHRC), with the Sex Discrimination Commissioner intervening in these 
legal proceedings and making extraordinary submissions that sex is not binary, not 
confined by biology and changeable. This is just one example of continued conduct 
by that institution aimed at promoting the concept of 'gender identity' in a manner 
that is inconsistent with recognition of the biological reality of sex. 
 
Meanwhile the AHRC has done nothing to intervene in the continuing human rights 
crisis in the Australian Family Court, despite research confirming that mothers who 
raise allegations of child sexual abuse by fathers are disbelieved and dismissed as 
mentally ill and are having their children removed altogether and placed with the 
perpetrator.2 

 
Non-discrimination (Arts. 2, 19, 20 and 26) 
 
The use of ICCPR's 'other status' in Article 26 to ground the addition of 'gender 
identity' as a protected attribute under the SDA has effectively transformed this 
legislation into a weapon to undermine women’s sex-based rights. 'Gender identity' 
protections ensure any safe spaces or special measures for female advancement are 
now effectively inoperable, as it is impossible to exclude any male who professes to 
identify as a woman or non-binary, regardless of his presentation.  
 
Furthermore, anyone who objects to this is quickly accused of 'vilification' or 'hate 
speech' and forced to defend costly court proceedings. In NSW Kirralie Smith 
received a two-year apprehended violence order and was ordered to pay $95,000 in 
damages for observing on social media that two individuals playing women's 
amateur soccer were in fact males.3  
 
 
                                                
2 https://onlinelibrary.wiley.com/doi/full/10.1002/ajs4.171 
https://nationalcentre.org.au/wp-
content/uploads/2026/06/NC_Comissioned_Research_Salter_Improving_Responses_Final_Report.pdf 
 
3 https://www.hrla.org.au/the-high-cost-of-speaking-the-truth 
https://www.abc.net.au/news/2025-08-16/anti-trans-activist-kirralie-smith-loses-appeal/105662028 
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State and territory laws also list gender identity or transgender status as a protected 
attribute and allow for a change of sex on birth certificates, largely by self-
declaration. The requirement for surgical intervention has been repealed in every 
Australian jurisdiction in recent years. This legislative erasure of biological sex as a 
reality creates an inherent incompatibility with the provisions of the SDA., making 
special measures designed to advance women’s rights effectively inoperable. This 
incompatibility between State and Federal legislation could be subject to a section 
109 constitutional challenge but is impeded by the 2013 amendments to the SDA 
which has given this attack on women’s sex-based rights the Federal Government’s 
seal of approval. 
 
Violence against women, including domestic violence (Arts. 3, 6, 7 and 26) 
 
Domestic violence laws have also been weaponised, with women now prohibited 
from 'outing' their male partner's ‘gender identity’.4 Women are required to silently 
endure their cross-dressing partner without sharing their distressing experiences 
with others, under threat of legal proceedings. It is only a matter of time before the 
right of men to indulge their sexual fetishes unimpeded is recognised an ‘other 
status’ worthy of human rights protection. 
 
Meanwhile the scourge of domestic violence continues unabated, with women 
continuing to be misidentified as perpetrators and further victimised through abuse 
of process.5 There is a dire need for sex-based language to ensure laws for the 
protection of women are not repurposed against them in this way. However, in an 
environment where all acknowledgement of sex is being removed from legislation, 
with even laws dealing with abortion refraining from use of the word ‘mother’ or 
‘woman’, there is little hope of this.  
 
Financial and social assistance, including supported accommodation, is essential to 
enable vulnerable women to leave abusive male partners and keep their children 
safe. As a domestic violence practitioner, I regularly had clients who wished to return 
to abusive partners due to the pressing need for housing and practical assistance 
that was not otherwise available. I often asked them whether they would still want 
to return to the relationship if they won the lottery and the answer was invariably, 
‘No’. If the Federal Government really wanted to address the issue of domestic 
violence, they could simply redistribute some of the budget allocated to nuclear 
submarines and direct it to autonomous women’s services so they could provide 
much needed supported housing for women and children. 
 
Counter-terrorism measures (Arts. 2, 9, 12, 14, 17 and 22) 
 
Feminists who attempt to defend women’s sex-based rights are referred to by the 
derogatory term ‘TERFs’, and effectively treated as if they were terrorists. They are 
                                                
4 See section 7(1)(a) of NSW Crimes (Domestic and Personal Violence) Act 2007 
5 https://www.theguardian.com/australia-news/2021/may/03/women-murdered-by-husbands-labelled-
perpetrators-of-domestic-violence-by-queensland-police 
https://www.abc.net.au/news/2024-12-14/misidentification-domestic-violence-police-family-
violence/104679406 
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subjected to prosecution and litigation, unfair dismissal from employment and other 
adverse actions, professional disciplinary proceedings, ostracism, cancellation and 
violent threats and abuse. This is even though they are not responsible for any 
violence and are only advocating for women's sex-based rights to be upheld. 
 
Right to life (Art. 6) 
 
Indigenous Australians continue to experience systemic and cultural genocide, 
through disproportionate incarceration rates, and high numbers of their children in 
out-of-home care. Indigenous women continue to be the fastest growing prison 
population, constituting approximately one third of incarcerated females.6 Often this 
arises due to their misidentification as the primary perpetrator in domestic violence 
conflicts, as discussed above.  
 
Sentencing and bail laws fail to place the necessary priority on not separating 
mothers from their children. When an indigenous woman is taken into custody, even 
on a temporary basis, this is likely to result in the removal of her children. Sex-based 
laws that recognise the unique importance of the mother- child attachment are 
urgently needed to stop further intergenerational trauma of this type.  

 
Prohibition of cruel, inhuman or degrading treatment or punishment (Arts. 2, 3, 7, 
9, 17, 24 and 26) 
 
Aside from the distressing treatment of Indigenous Australians and those in custody, 
there are many other examples of cruel, inhuman and degrading treatment and 
punishment sanctioned by the Australian Government. One example is the ‘cold 
swaps’ occurring in the Family Court, where protective mothers are forced to 
relinquish their children, including infants, to fathers who are perpetrators of 
domestic violence and child sexual abuse.  
 
Another example, is the state sanctioned medical experimentation, including 
sterilisation, of young and vulnerable people who claim to be experiencing gender 
dysphoria.  Yet another is the exploitation and commodification of women and 
children through surrogacy. 
 
Treatment of aliens, including refugees and asylum-seekers (Arts. 2, 7, 9, 10 and 
17) 
 
Males dominate the immigration detention system, and there is a clear lack of safety 
and support for women within that system. Women are exposed to physical and 
sexual assault and are deprived of adequate access to reproductive healthcare. 
Research has shown that Australian immigration detention is a violent environment 
for refugee women and not the safe haven they are seeking. 7   
 

                                                
6 https://www.aihw.gov.au/getmedia/32d3a8dc-eb84-4a3b-90dc-79a1aba0efc6/aihw-phe-281.pdf.aspx 
 
7 https://www.hrw.org/news/2016/08/02/australia-appalling-abuse-neglect-refugees-nauru 
https://journals.sagepub.com/doi/10.1177/14624745231214717 
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In general, too many males with histories of violence are being allowed to migrate to 
Australia, without adequate consultation with their wives and families as part of the 
assessment process. Men who have been convicted of domestic violence offences 
are too often given a second chance to remain in Australia against the wishes of their 
female partners and children.8 
 
Liberty and security of person and treatment of persons deprived of their liberty 
(Art.7, 9, 10, 14, 26 and 27) 
 
Extensive misidentification of women as perpetrators of violence can result in 
deprivation of their liberty, as illustrated by the high-profile case of Kathleen Folbigg, 
once unfairly labelled Australia’s worst female serial killer.9 There are many other 
women incarcerated for crimes not of their own making.10 
 
We are also very concerned with the treatment of women while in custody. There 
have been many reports of women being subject to sexual assault by male prison 
officers.11 In addition to this, women in custody are also at risk of being raped by 
male prisoners claiming to be transgender and being accommodated in female 
prisons.12 This is again thanks in part to the protections afforded to ‘other status’ 
courtesy of the ICCPR. Did those implementing protections for ‘gender identity’ on 
this flimsy pretext consider the full implications of their actions? 
 
Right to privacy (Art. 17), Freedom of expression (Art. 19) and Freedom of 
assembly (Art. 21) 
 
The impact of discrimination and vilification laws protecting ‘gender identity’ have 
severely undermined freedom of expression and assembly and the right to privacy 
for women and girls. It is no longer possible to even maintain the privacy of female 
toilets and changerooms – as it is no longer possible to exclude men.13 Meanwhile, 
lesbian women have been refused permission to hold meetings and events which 
exclude males who claim to be transgender women.14And the use of vilification laws 
and so-called conversion therapy bans have effectively silenced people, including 

                                                
8 https://www.news.com.au/lifestyle/real-life/news-life/mistake-email-that-left-a-woman-scared-for-
her-life/news-story/4c57f4588ddfd854d6c6d7be244a3696 
https://www.news.com.au/lifestyle/real-life/news-life/heartless-victorian-premier-jacinta-allen-ignores-
desperate-plea-from-domestic-violence-victim/news-story/3c9f8fc31a1172f11a280918c2fdbe2e 
9 https://www.abc.net.au/news/2025-09-04/kathleen-folbigg-wrongful-conviction-tracy-chapman-
advocate/105678314 
10 https://www.uwa.edu.au/news/article/2025/may/vicious-cycle-pushing-more-women-into-prison 
11 https://www.abc.net.au/news/2022-10-14/guard-who-sexually-assaulted-inmates-fronts-
court/101537324 
https://www.abc.net.au/news/2026-03-01/former-prison-officers-speak-out-about-nsw-corrections-
system/106398318 
12 https://www.news.com.au/national/victoria/courts-law/secret-payout-revealed-for-female-inmate-
sexually-assaulted-by-transgender-killer/news-story/8c3f27754cd3685672d1f581d1d7b2ef 
https://www.smh.com.au/national/transsexual-killer-hall-stays-in-jail-20060921-gdofsi.html 
 
 
13 https://www.dca.org.au/resources/di-planning/inclusive-bathrooms 
14https://humanrights.gov.au/__data/assets/file/0023/47093/Lesbian_action_group_exemption_decision
_1.pdf 
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health professionals, from protesting the fraudulent sex change industry and the 
associated human rights infringements. 
 
Rights of the child (Arts. 9, 14 and 24) 
 
The Federal Government is currently facilitating infringement of the rights of 
children in a number of contexts -  
 

i) The Government is failing to prosecute those engaged in unlawfully 
promoting and commissioning the sale of children through surrogacy 
agreements entered into overseas. Through the Australian Law Reform 
Commission, the Government is also actively seeking to dismantle the 
existing legal constraints on this unethical trade. 
 

ii) The Government is failing to prevent medical experimentation on 
children presenting with gender dysphoria (often resulting in 
sterilisation), despite a lack of credible evidence supporting such 
interventions. Indeed, the Government is complicit in the active 
promotion of these so-called ‘gender affirming’ protocols, and the 
fraudulent sex-change industry. 
 

iii) The Government is failing to investigate the crisis in the Family Court 
whereby protective mothers who raise allegations of child sexual abuse 
are regularly having their children removed and put into the care of the 
suspected perpetrator. Through their failure to provide protective 
mothers with adequate legal aid and support services the Government is 
actively exposing children to harm. 

 
Right to participate in public life (Art. 25) 
 
Participation in public life is limited for women in this new world order. Women are 
now back on the ‘urinary leash’15 if they are uncomfortable sharing public toilets 
with members of the male sex claiming a female gender identity. Any participation in 
public life also requires significant modification of language and self-censorship if 
one wishes to avoid ostracism and potential litigation. Even introductions require 
announcement of preferred pronouns and basic vocabulary must often be avoided. 
For example, volunteer breast feeding counsellors have been required to avoid the 
words ‘mother’ and ‘breastfeeding’ in order to retain their position.16 For many 
individuals their continued engagement in the workforce requires daily self-
censorship. 
 
Rights of minorities and Indigenous Peoples (Arts. 2, 9, 14, 26 and 27) 
 
The rights of minorities and indigenous peoples have been eclipsed in recent times 
by the campaigning efforts and resources put into promotion of the trans 

                                                
15 https://www.bbc.com/news/world-41999792 
16 https://www.smh.com.au/national/victoria/breastfeeding-counsellors-exit-amid-row-over-use-of-
mother-20220507-p5ajf5.html 
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movement, often with government funding. There is an urgent need for the 
recalibration of priorities by the Federal Government. 
 
We are happy to expand on any element of this submission if required. 
 
Yours faithfully 

 
Anna Kerr 
Principal Solicitor 
Feminist Legal Clinic Inc.   
Organization in Special Consultative Status with the Economic and Social Council 
(ECOSOC) since 2023. 


